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TESTIMONY OF 

THE DEPARTMENT OF THE ATTORNEY GENERAL 

TWENTY-EIGHTH LEGISLATURE, 2016                                       
 

 

ON THE FOLLOWING MEASURE: 

H.B. NO. 1556, H.D. 1,   RELATING TO THE UNIVERSITY OF HAWAII. 
 

BEFORE THE: 

HOUSE COMMITTEE ON JUDICIARY                          

                           

 

DATE: Thursday, March 3, 2016     TIME:  2:00 p.m. 

LOCATION: State Capitol, Room 325 

TESTIFIER(S): Douglas S. Chin, Attorney General, or       

Russell A. Suzuki, First Deputy Attorney General 
  

 

Chair Rhoads and Members of the Committee: 

 The Department of the Attorney General has concerns about this measure and asks that it 

be deferred.   

This bill would prevent the University of Hawaii from prohibiting its employees from 

running for, or serving in, non-statewide elected office. We note that this bill is inconsistent with 

the doctrine of incompatible offices, which as a matter of common law prohibits persons from 

holding two jobs in public employment where the duties of each job are inconsistent, 

incompatible, or in potential conflict.  See, e.g., In re Water Use Permit Applications, 94 Hawaiʻi 

97, 120, 9 P.3d 409, 432 (2000) ("The common law doctrine of incompatible offices prohibits an 

individual from serving in dual capacity if one office is subordinate to the other or the functions 

of the offices are inherently inconsistent and repugnant to each other.") (internal quotation marks 

and citations omitted); 63C Am. Jur. 2d Public Officers and Employees § 58 ("In determining 

incompatibility, a crucial question is whether the occupancy of both offices by the same person is 

detrimental to the public interest or whether the performance of the duties of one interferes with 

the performance of those of the other. Offices are generally considered incompatible where their 

duties and functions are inherently inconsistent and repugnant, so that because of the contrariety 

and antagonism which would result from the attempt of one person to discharge faithfully, 

impartially, and efficiently the duties of both offices, considerations of public policy render it 

improper for an incumbent to retain both.") (footnotes omitted). 

As a general matter, it is within the Legislature's authority to change the common law. 

For this bill, however, the Department is concerned that changing the common law will be 
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insufficient to address the potential conflicts of interest or potentially inconsistent responsibilities 

that are implicit in the dual employment apparently intended by the bill.  For example, a 

University of Hawaii professor would have inherently inconsistent responsibilities when, as a 

legislator, she considered the University's budget, laws governing the University's authority and 

power, or the Legislature's decision to fund the University of Hawaii Professional Assembly 

collective bargaining agreement.  In addition, we question how a full-time University professor 

could teach courses or otherwise serve in that role if he served as a legislator at the same time.   

The doctrine of incompatible offices serves an important purpose that protects elected 

officials and the public from potential conflicts of interest and ensures that each public job 

receives the attention it requires for the execution of the assigned duties.  For these reasons we 

ask that the bill be deferred.  
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HB 1556 HD1 – RELATING TO THE UNIVERSITY OF HAWAII 
 
 
Chair Rhoads, Vice Chair San Buenaventura, and Members of the Committee on 
Judiciary: 
 
Thank you for the opportunity to provide testimony on this measure.  HB 1556 HD1 
prohibits the University of Hawai‘i (UH) from prohibiting a person from certain 
employment at UH solely because that person is a candidate for, or person elected to, a 
non-statewide public office. 
 
The University of Hawai‘i Board of Regents Policy 9.205 restricts employees of the 
University of Hawai‘i from political campaigning for themselves and employment as 
elected officials while also being a University of Hawai‘i employee.  The intent of the 
policy is to reduce any appearance of conflict in interests and the public perception of 
conflicts of interest.  Being a legislator, county council member, etc., are inherently 
political positions and the University has previously been criticized in its hiring practices 
- including by legislators who now seek employment consideration via this measure. 
 
Board of Regents Policy 9.205 underscores the importance of exercising political rights, 
but balances that individual’s interest along with that of other University employees.  
Campaigning or serving in elected offices takes dedication and is acknowledged as time 
consuming.  Similarly, employees of the University of Hawai‘i need to recognize their 
public responsibilities to:  (1) perform their duties, and (2) be careful not to attribute their 
own personal political opinions to the University.  In keeping with that balance, the 
policy requires that an employee request leave of absence without pay while 
campaigning for political office, but resign from university service when elective office is 
assumed.  Furthermore, the policy and its requirements are cited and incorporated by 
reference in the current contract between the University of Hawai‘i Professional 
Assembly and the University of Hawai‘i (Article III Section G). 
 



The policy has been challenged, and has been affirmed.  In Alcon vs. Harlan Cleveland, 
et al., the Circuit Court of the First Circuit, State of Hawai‘i, issued a decision in 1970 
upholding the Regents policy requiring a faculty member to resign upon being elected to 
the State legislature.  And the Department of the Attorney General (ATG) affirmed in 
1992 and 1994 the incompatibility of certain employees at the UH holding legislative 
office.  See Attachment 1, which is a memorandum from the ATG to the Secretary of the 
UH Board of Regents, attaching two prior AG opinions and the Alcon decision. 

The intent of HB 1556 HD1 is understandable.  It could be beneficial for UH to have 
employees who are also elected officials so that they could have a more direct support 
of UH perspectives on matters concerning the University.  However, it is for this very 
reason that Regent Policy 9.205 seeks to avoid compromising the integrity of the 
University or raising questions to the conflict in interests of the individual in elected 
office.  As currently drafted this measure would require wholesale revision by the Board 
of Regents longstanding University policy, possible amendment to the State 
Constitution, and deviation to the current UH philosophy of conflicts in interest by its 
public employees. 

UH defers to the State Attorney General’s Office on whether the Hawai‘i Constitution 
(Article III, Section 8) would allow legislators to be employed at both the legislature and 
UH as a regular employee.  Employment for legislators with other State departments is 
already restricted and limited.  Carving out specificity for University employment is 
clearly of special interest.  The UH has the right and duty to establish policies and 
guidelines that ensure the integrity and appropriate operations of the University. 

Thank you for your time and consideration on this matter. 



Attachment 1



























 

 

To The House Committee on Judiciary 
Thursday, March 3, 2016 
2:00 p.m.,  Room 325 

 
RE: HB 1556, HD1, Relating to the University of Hawai‘i 

 
Attention: Chair Karl Rhoads, Vice Chair Joy San Buenaventura and 

Members of the Committee 
 
The University of Hawaii Professional Assembly (UHPA) urges the committee to 
support the passage of HB1556, HD1 that provides faculty the opportunity to serve 
their communities not only as an educator but as a public servant. 
   
The value added to the student of a faculty member who has experienced the process 
of being elected to public office, serving the people through knowing the community 
needs and crafting the language for county ordinances or state statutes that improve 
their lives is not found in academic text.  This experience is where praxis intersects with 
theory and excellence is achieved. 
  
The University of Hawai‘i faculty are members of communities throughout the State of 
Hawai‘i and must be provided equal opportunity, just like other citizens of Hawai‘i to 
hold public office. 
  
UHPA urges passage of HB1556, HD1. 
  
Respectfully submitted, 

   
Kristeen Hanselman 
Executive Director 
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